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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47453-2019

)

Plaintiff-Respondent,

)

V.

)

Ada County Case No.

)

CR01-19-1770

)

BRANDON LEE APODACA,

)

RESPONDENT’ S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Apodaca failed to establish that the district court abused its discretion by imposing a
uniﬁed sentence of six years, with two years ﬁxed, upon his guilty plea to forgery?

ARGUMENT
Apodaca Has Failed T0 Establish That The
A.

District

Court Abused

Its

Sentencing Discretion

Introduction

On November 20,

2018, Apodaca sold “two pieces of used sporting gear” (a used ski

helmet and a used Osprey backpack) to Play
cashier at Play

It

altered [the check] t0 $3800.00”

that the $3,800

Sports had sold for him.

was

for a

and cashed

(PSI, p. 17.)

it

it

When

the ofﬁcer

at his

bank.

Apodaca about

showed him

that day, not $3,800,”

wasn’t his handwriting; however, Play

It

The

for $38.00”; however,

(PSI, pp. 10,

the check, and

“mountain bike worth over $9,000” that Play

Again Sports “showing they paid him $38.00
and claimed

(PSI, pp. 18, 41.1)

for $38.00.

After the fraud was reported, an ofﬁcer questioned

Apodaca claimed

receipt

Again Sports

Again Sports “wrote [Apodaca] a business check

Apodaca “fraudulently
18, 41.)

It

It

Again

the receipt from Play

Apodaca denied signing

Again Sports was able

It

the

to provide

Video footage 0f the transaction, in Which the ofﬁcer “could clearly see [Apodaca] signing the
receipt.” (PSI, p. 18.) Furthermore, the

manager

at

Play

It

Again Sports advised

that “they don’t

take in bikes anywhere near the $9000 price range.” (Id.)

The

state

plea agreement,

charged Apodaca With grand theft and forgery.

Apodaca pled

guilty to forgery

well as a separate case in which
substance.

state

The

dismissed the remaining charge, as

district court

two years ﬁxed, and retained jurisdiction.

0f appeal timely from the judgment 0f conviction.

Apodaca

Pursuant to a

Apodaca was charged With felony possession of

(R., pp. 28-29, 31-32; PSI, p. 44.)

six years, with

and the

(R., pp. 17-18.)

a controlled

imposed a uniﬁed sentence of

(R., pp. 43-46.)

Apodaca ﬁled a notice

(R., pp. 52-54.)

asserts his sentence is excessive in light

of his acceptance of responsibility and

purported remorse, status as a ﬁrst—time felon, employability, and ability to participate in
treatment in the community.

(Appellant’s brief, pp. 2-4.)

The record supports

the sentence

imposed.

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Appeal
Conﬁdential Documents Recordpdf.”
1

Standard

B.

Of Review

Appellate review 0f a sentence

Dobbs, 166 Idaho 202,
not

illegal, the

discretion.”

omitted).

_, 457 P.3d 854, 855 (2020) (citation omitted).

appellant has the burden to

State V. Schiermeier,

“A

sentence

based 0n an abuse of discretion standard.

is

show

it

it is

ﬁxed Within

the limits prescribed

trial

by

the statute will ordinarily not be

“A

Li

court.”

the primary objective 0f protecting society and t0 achieve

sentence of conﬁnement

any 0r

650 P.2d 707, 710

discretion t0

weigh those objectives and

166 Idaho

_, 457 P.3d

its

at

t0 give

(Ct.

them

App. 1982)).
the weight

856. “In deference to the

trial

‘to

necessary

is

is

accomplish

0f the related goals of

all

deterrence, rehabilitation, 0r retribution applicable to the given case.”

at

is

unreasonable and, thus, a clear abuse of

appears at the time 0f sentencing that conﬁnement

Toohill, 103 Idaho 565, 568,

a sentence

165 Idaho 447, 454, 447 P.3d 895, 902 (2019) (citation

considered an abuse of discretion by the
reasonable if

that

“Where

State V.

9

The

deemed

Li. (quoting State V.

district court

has the

appropriate.

Dobbs,

judge, this Court will not substitute

View 0f a reasonable sentence Where reasonable minds might

differ.”

State V.

Bodenbach,

165 Idaho 577, 591, 448 P.3d 1005, 1019 (2019) (citation omitted).

C.

Apodaca Has Shown N0 Abuse Of The

District Court’s Discretion

Application of these legal standards t0 the facts 0f this case shows no abuse of discretion.
First, the district

court applied the correct legal standards.

(8/30/19 T11, p. 18, Ls. 13-17.)

noted that the instant offense was Apodaca’s ﬁrst felony conviction, but also
created the impression,

it

would seem,

in a

number of people

in

your

life that

that,

you

have

little

good

to say about

little

you

criminal history at

....”

all

and then

(8/30/19 Tr., p. 18, L. 18

—

lots

of folks in your

p. 19, L. 10.)

“You’ve

are a drug-

abusing con, fundamentally dishonest type of person, and so there’s this strange

dichotomy between you having

It

sort

life

0f

Who

The court found

that

Apodaca had “a very

having been “ﬁred

for stealing supplies”

physically abusive, threatening.”

have

denied in a pretty strong

by

folks with

and being described by “past romantic

(8/30/19 Tr., p. 19, Ls. 11-21.)

as

interests

also noted,

way

“You

in use

0f

be indicia that that ought not be believed. Again, there’s

t0

whom

The court

idea that you’ve engaged in a signiﬁcant

way the

methamphetamine, but there seemed
certainly reports

with the truth” and other “red ﬂags” such as

strained relationship

you’ve had signiﬁcant relationships that you were using.”

(8/30/19 Tr., p. 20, Ls. 3-8.)

The court concluded, “A11
investigator

and the prosecutor

about yourself and your
unfortunately.”

incident,

making use 0f the

and times

make

some concerted

loss,

and manipulating

ill-gotten

punishment.” (8/30/19

TL,

that you’re not

you’ve produced a $3,800

t0

considered,

is

much 0f

money.

Tr., p. 19, L.

is

p. 20, Ls. 14-19.)

Accordingly, the

itself, is

p. 20, L. 2.)

what seems

to

it

ski

(PSI, pp. 18, 41.)

itself,

taking a

it

and

The court

felt that

[he]

Apodaca “appeared
could beneﬁt from

be a criminal-thinking-type problem.” (8/30/19

district court

It

Again

Apodaca then

and purportedly used the money

and of

that, in “this

imposed a uniﬁed sentence 0f
Tr., p. 21, L.

21

— p.

six years,

22, L. 13.)

supported by the record. In this case, Apodaca sold a used

helmet and a used backpack t0 Play

for $38.00.

it,

district court’s analysis is

you say

worthy 0f a certain amount 0f

“seems as though

with two years ﬁxed, and retained jurisdiction. (8/30/19

The

pre-sentence

the

check for $3,800” and “then depositing

a behavioral change,” and that

effort to address

by

a self—historian and that What

pretty signiﬁcant in

That, in and 0f

22 —

assertion

Furthermore, the court found

Which
into a

it

the

not to be trusted, that seems t0 be the case,

(8/30/19 Tr., p. 20, Ls. 9-13.)

legitimate $38 check

unready

life

things

Sports, for

Which the

store issued

him

a check

deliberately altered the check to $3,800.00, cashed

t0 purchase “a car”

and “Christmas

gifts.”

(PSI, pp. 42-43.)

When
42.)

ofﬁcers questioned Apodaca about the crime, he told several different

Although Apodaca indicated,

because he “went t0 Play

It

at

one point,

that

Again Sports hoping

(PSI, pp. 41-

lies.

he committed the instant forgery offense
hundred’” for the used ski

to ‘get a couple

helmet and backpack, and “instead, he only received $38.00,” he subsequently insisted that he
“did not

its

know Why he committed

discretion

certain

When

it

this crime.”

The

district court

did not abuse

determined that Apodaca’s purposeful criminal actions were “worthy 0f a

amount ofpunishment.” (8/30/19

The record

(PSI, pp. 42-43.)

Tr., p. 20, Ls. 1-2.)

also supports the district court’s conclusion that

Apodaca’s

self—reports are

“not to be trusted” and that his denial 0f drug use “ought not be believed.” (8/30/19 Tr., p. 20,
Ls. 3-13.)

During both the presentence interview and the substance abuse evaluation, Apodaca

“denied ever using drugs.”

(PSI, pp. 53, 60.)

However, While

this case

was pending,

in

May

2019, ofﬁcers searched the room in Which Apodaca and his girlfriend were staying and found

“numerous used needles, 8.6 grams of suspected methamphetamine, drug paraphernalia,
suspected marijuana, psycodelic

Apodaca

[sic]

told ofﬁcers that he “has

mushrooms and LSD.”

been using meth for the past

Ofﬁcers arrested Apodaca, and medical staff

at the

Apodaca “used drugs throughout
Apodaca
p. 49.)

as “‘a habitual

liar,

last

two

six

Ada County

Apodaca “exhibited Withdrawal type symptoms immediately
Additionally, Apodaca’s

(PSI, pp. 44-45, 47.)

girlfriends,

that time,

months.” (PSI, pp. 100-01.)
Jail

subsequently noted that

after his arrest.” (PSI, p. 57.)

Brandy and Hollyanne, reported

their relationship.” (PSI, pp. 47-48, 53)

a thief, and [an] addict”

At

Who had even

stolen

Brandy
from

that

also described

their son.

(PSI,

Hollyanne “described her relationship With [Apodaca] as Violent, ﬁlled with physical and

emotional abuse, frequently occurring in the presence of their daughter,” and Apodaca’s mother
“admitted t0 observing marks and bruises

left

0n [Hollyanne]

after altercations

With [Apodaca].”

(PSI, p. 48.)

Apodaca’s mother also advised

he stole her Hydrocodone

pills

and other things,”

other substance abuse problems,” and that he

46, 48.)

that

is

Apodaca

not allowed in her

he “abuses

that

“‘a

“is

smooth

talker

pills

and

home because

[she] thought

he has

and a manipulator.” (PSI, pp.

Furthermore, Apodaca’s only veriﬁed employer, Life Style Tattoo, reported that

Apodaca worked

for their

company

for only

two months,

stealing tattoo supplies, other artist’s equipment,

The presentence

in early 2019,

and his drug use.” (PSI,

and he was “ﬁred for

p. 5

Apodaca “presented

investigator reported that

1 .)

closed

as

forthcoming, a smooth talker, and proved t0 be a poor historian,” noting that

off,

much of

not
the

information Apodaca provided was inconsistent With his earlier reports and With other records.

(PSI, p. 56.)

The presentence

investigator noted that

Apodaca “claimed he does not converse

With his mother; however, he had called her repeatedly trying t0 get her to bail him out of jail

and

t0 discourage her assisting in the

PSI process.”

(Id.)

Apodaca

also provided inconsistent

information to the presentence investigator with respect to his address, he “failed to mention his
current girlfriend,

May

Ms. Carey Weber, Who was arrested on drug charges with Mr. Apodaca

2019,” and he “denied ever being ordered t0 pay child support,” despite the fact that he

currently required to

pay child support and he owes $33,882.53

in arrearages.

(Id.)

in

is

Apodaca

“continued t0 provide inaccurate information” to the presentence investigator “When he claimed
t0

be the owner of Apodaca Construction Company, LLC,” as “[h]is brother’s Wife, Ms.

Apodaca, co-owner of Apodaca Construction Company,” advised that Apodaca

“is

not the owner

0f the company and has not been involved in the company for more than six years.” (PSI, pp.
51, 57.)

She also told the presentence investigator

contact with

him and described him

mother and eX-girlfriends.” (PSI,

as a

p. 57.)

that

liar, drifter,

and

The presentence

Apodaca’s family “will not have any
con-artist; a sentiment

echoed by his

investigator determined that

Apodaca

presents a moderate risk to reoffend and concluded, “Through the PSI investigation

Mr. Apodaca was

less than honest

and

failed t0 take responsibility for his actions.

it

seemed

Mr. Apodaca

does not appear to be ready for change,” and “this investigator fears without a strong

punishment, his criminal behavior will only escalate.” (PSI, pp. 56-57.)

The

district court

did not abuse

discretion

its

When

it

determined that a uniﬁed sentence

of six years With two years ﬁxed, and a period retained jurisdiction, were necessary to satisfy the
goals of sentencing in this case.
deliberate nature 0f the offense,

risk

Apodaca’s sentence appropriate

in light

of the serious and

Apodaca’s ongoing criminal thinking and deceitfulness, and the

he presents t0 the community.

On

appeal,

responsibility

Apodaca argues

his

that

sentence

is

excessive

because he

accepted

”
and expressed remorse, he had no prior felony convictions, and he “could wor

and “could comply With any treatment”

in the

Although Apodaca eventually admitted

he “‘changed a[n] amount on a check’” in

that

community.

(Appellant’s brief, pp. 3-4.)

this case,

he repeatedly minimized his deliberate criminal actions by claiming that his decision t0 defraud a
business

55.)

As

was merely a “‘mistake,’” and he

insisted that

is

“‘not a criminal.” (PSI, pp. 42, 54-

discussed above, the district court considered the fact that the instant offense was

Apodaca’s “ﬁrst felony conviction,”

stating, “that’s a

the court also aptly noted that “there’s this strange

having

he

little

criminal history at

about [him].”

all

and then

lots

(8/30/19 Tr., p. 19, Ls. 3-10.)

noteworthy and mitigating
sort

of folks in

fact”;

however,

of dichotomy between [Apodaca]

[his] life

who have

little

good

t0 say

Neither probation, nor a lesser sentence,

appropriate in this case due to Apodaca’s ongoing criminal behavior and dishonesty, Which

observed by numerous individuals in his

life

and by the presentence investigator and the

is

was

district

court.

show

W

(PSI, pp. 46, 48-49, 51, 56-57; 8/30/19 Tr., p. 20, Ls. 9-13.)

that the district court

The

abused

its

Apodaca’s arguments do not

discretion.

state respectfully requests this

Court to afﬁrm Apodaca’s conviction and sentence.

DATED this 24th day of June, 2020.

_/s/

Kenneth K. Jorgensen
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Paralegal
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